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 1.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JP MORGAN CHASE 
HEARING ON MOTION TO DISMISS FOR DELAY IN BRINGING ACTION TO TRIAL 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to dismiss Defendant Suzanah Juras and Defendant Feuille 

Investment Services, LLC pursuant to Code of Civil Procedure §§ 583.310 and 583.360. 

Defendant Lois I. Brady, Chapter 7 Trustee for the Bankruptcy Estate of Defendant Omni 

Financial Group LLC brings the motion, which is joined by Defendant Juras (who has also filed 

her own reply in support of the motion). 

Request for Judicial Notice 

Omni requests judicial notice of several documents in its moving papers and on reply. The 

Requests are not opposed. The Requests are granted. (Evid. Code §§ 452, 453.) 

Brief Procedural History 

Plaintiff initially filed a Motion to Enforce the Dissolution Judgment against Juras in the family 

law division of the Contra Costa County Superior Court on September 24, 2012. (Brady RJN at 

Ex. 1.) The Enforcement Motion sought “liquidation of former family residence to pay off in full 

the three secured loans to Feuille Real Estate in the total sum of $850,000.” (Id. at Ex. 2.) 

Plaintiff filed the Complaint in this case on December 2, 2013. Shortly thereafter, he withdrew 

the court trial regarding the Enforcement Judgment in the family law division (scheduled at that 

time for April 21, 2014).  

Following a successful motion for judgment on the pleadings filed by JP Morgan Chase, Plaintiff 

filed the First Amended Complaint on April 17, 2015. The Court later sustained a demurrer by 

Defendant JP Morgan Chase on July 30, 2015, without leave to amend. JP Morgan Chase was 

dismissed September 22, 2015. The decision was affirmed by the Court of Appeal on February 

1, 2017. Shortly thereafter, Omni filed a notice of stay due to bankruptcy on February 24, 2017. 

A later case management conference on March 3, 2017 confirms that “the entire case is not 

stayed, only Omni is in bankruptcy.” 

Plaintiff filed a motion for relief from the automatic stay on July 12, 2017 in the Bankruptcy Court 

(see RJN Ex. (8)), but later withdrew the motion in favor of pursuit of an adversary proceeding 

against Omni in the Bankruptcy Court. (RJN Ex. 9.) 

This motion previously came on shortened time for hearing on May 6, 2019 in Department 33 of 

this Court, the Honorable Steven K. Austin presiding. The Court initially issued an order after 

hearing the next day, but following a special set hearing by phone conference on May 9, 2019 

the Court decided to review the May 7, 2019 order and reset the matter for hearing. 
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On June 5, 2019 Plaintiff filed a Second Amended Complaint with the following causes of action, 

all against Juras and Omni: (1) enforcement of judgment; (2) breach of MSA; (3) fraud; (4) 

declaratory relief; and (5) fraudulent transfer. 

Analysis 

Code of Civil Procedure § 583.310 requires that an action be brought to trial within five years of 

commencement. (CCP § 583.310.) It is undisputed that five years have elapsed since Plaintiff’s 

initial Complaint in this matter. In order for Plaintiff to proceed, he must demonstrate tolling of 

the five year period under CCP § 583.340. Specifically at issue here are subsections (b) and (c) 

which provide for tolling of the five-year statute when an action is (b) stayed/enjoined or when 

(c) “[b]ringing the action to trial, for any other reason, was impossible, impracticable, or futile.” 

Section 583.340(c) “gives the trial court discretion to exclude additional periods, including 

periods when partial stays were in place, when the court concludes that bringing the action to 

trial was ‘impossible, impracticable, or futile.’” (Bruns v. E-Commerce Exchange Inc. (2011) 51 

Cal.4th 717, 726.) If an action is not brought to trial within five years, it “shall be dismissed by 

the court on its own motion or on motion of the defendant.” (CCP § 583.360.)  

 § 583.340(b) 

The five-year period within which an action must be brought to trial under § 583.310 excludes 

the time during which “[p]rosecution or trial of the action was stayed or enjoined.” (§ 583.340(b).)  

In Bruns the California Supreme Court stated that § 583.340(b) “contemplates a bright-line, 

nondiscretionary rule that excludes from the time in which a plaintiff must bring a case to trial 

only that time during which all the proceedings in an action are stayed.” (Bruns, supra, at p. 726; 

see also Gaines v. Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 1087 [“A complete 

stay will operate to automatically toll the five-year period.”].)  

Bruns addressed “whether a stay of the ‘prosecution’ of the action … includes a stay of specific 

proceedings, such as a stay of discovery, while other aspects of the action may go forward.” 

(Bruns, supra, 51 Cal.4th at pp. 721–722.) The court rejected that proposition, concluding “the 

prosecution of an action is stayed under subdivision (b) only when the stay encompasses all 

proceedings in the action.” (Id. at p. 722.) Section 583.340(b) “governs only complete stays that 

are ‘used to stop the prosecution of the action altogether.’” (Id. at p. 730; see also Gaines, 

supra, 62 Cal.4th at p. 1094 [“‘The term “prosecution” is sufficiently comprehensive to include 

every step in an action from its commencement to its final determination.’”].) 

The court in Bruns reviewed the language of 583.340(b) and the legislative history, concluding 

that only complete stays fall under section 583.340, subdivision (b). The court explained: “When 

the statute is read as a whole, it becomes apparent that subdivision (b) contemplates a bright-

line, nondiscretionary rule that excludes from the time in which a plaintiff must bring a case to 

trial only that time during which all the proceedings in an action are stayed. … Obviously, if a 

complete stay is in effect, bringing the action to trial is impossible. It makes sense for the 

Legislature to state a bright-line rule in this situation. The effect of a partial stay, however, can 

vary from stay to stay and from case to case. A partial stay might, or might not, make it 
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‘impossible, impracticable, or futile’ to bring the action to trial.” (Bruns, supra, 51 Cal.4th at 

p. 726.) 

Here, the critical issue is whether the February 2017 bankruptcy stay, indisputably as to 

Defendant Omni Financial Group, LLC, also extended to Defendant Suzanah Juras and 

Defendant Feuille Real Estate Investors, LLC. The record reflects that it did not: the minute 

order from the parties’ March 3, 2017 further case management conference reads in part: “the 

Court confirms that the entire case is not stayed, only Omni is in bankruptcy.” At that same CMC 

conference, counsel for Plaintiff requested, and trial was set, for Defendants Juras and Feuille. 

While that trail date was vacated at a hearing on status review regarding bankruptcy on August 

8, 2017 at Plaintiff’s request, counsel for Plaintiff later emailed the Court regarding a Stipulated 

Protective Order on December 26, 2017 where she stated “the action is not stayed as to 

Defendant Suzanah Juras or Feuille who are not parties in the bankruptcy matter[.]” (Katsoff 

Decl. ISO Motion to Dismiss, Ex. A [emphasis original].) The letter reflects an ongoing discovery 

dispute between Plaintiff and Defendant Juras. Furthermore, the file also reflects an inspection 

of the Subject Property during the pendency of the Omni bankruptcy action. 

As a consequence, some “prosecution” of the action was continuing, even during the stay. 

Applying the reasoning of Bruns, the bankruptcy stay as to Omni did not fall within section 

583.340, subdivision (b). As Bruns clarified, a section 583.340, subdivision (b) stay is one that 

stays all prosecution of the action. The February 2017 stay in this case did not extend to 

Defendants Juras or Feuille, discovery proceeded against them, and it was therefore not a 

complete stay. The exception in section 583.340(b) does not apply. 

§ 583.340(c) 

“Under 583.340(c), the trial court must determine what is impossible, impracticable, or futile ‘in 

light of all the circumstances in the individual case, including the acts and conduct of the parties 

and the nature of the proceedings themselves. [Citations.] The critical factor in applying these 

exceptions to a given factual situation is whether the plaintiff exercised reasonable diligence in 

prosecuting his or her case.’ … Determining whether the subdivision (c) exception applies 

requires a fact-sensitive inquiry and depends ‘on the obstacles faced by the plaintiff in 

prosecuting the action and the plaintiff's exercise of reasonable diligence in overcoming those 

obstacles.’ [Citation.] ‘ “[I]mpracticability and futility” involve a determination of “ ‘excessive and 

unreasonable difficulty or expense,’ ” in light of all the circumstances of the particular case.’ 

[Citation.]” (Bruns, supra, 51 Cal.4th at pp. 730–731.) 

It is well established that “[e]very period of time during which the plaintiff does not have it within 

his power to bring the case to trial is not to be excluded in making the computation.” (Bruns, 

supra, 51 Cal.4th at p. 731, quoting Sierra Nevada Memorial-Miners Hospital, Inc. v. Superior 

Court (1990) 217 Cal. App. 3d 464, 472 (internal quotations and citations omitted).) “Time 

consumed by the delay caused by ordinary incidents of proceedings, like disposition of 

demurrer, amendment of pleadings, and the normal time of waiting for a place on the court’s 

calendar [is] not within the contemplation of these exceptions.” (Bruns, supra, at p. 731, quoting 

Baccus v. Superior Court (1989) 207 Cal. App. 3d 1526, 1532 (internal quotations omitted).) 
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According to Gaines, “[t]his rule reflects the Legislature’s understanding that a reasonably 

diligent plaintiff should be able to bring the case to trial within the relatively lengthy period of five 

years notwithstanding such ordinary delays.” (Gains, supra, at p. 1101.) “To hold otherwise 

would allow plaintiffs to litigate piecemeal every period, no matter how short, in which it was 

literally impracticable to try the case, thus rendering the statute ‘utterly indeterminate, subjective, 

and unadministerable.’” (Id. [quoting Sierra Nevada, supra, at p. 472].) 

Plaintiff’s arguments in favor of finding impracticability are: (1) the parties’ stipulation to have the 

Bankruptcy Court decide Omni’s claims of ownerships of the notes made it impractical to pursue 

the claims against Juras pending the Adversary Proceeding (Opp. at p. 5); (2) the Adversary 

Proceeding was concurrent, collateral litigation that is the proper basis for tolling this case as to 

Juras while it was pending (Opp. at p. 6); (3) Plaintiff diligently prosecuted his case against 

Juras except where Juras’ actions made that impossible (Opp. at p. 7); and (4) impracticability 

entails the burden on the parties and to judicial administration as a whole. (Opp. at p. 9.) 

  Omni Bankruptcy Stay and Impracticability 

Plaintiff’s first argument is that the parties’ stipulation to have the Bankruptcy Court decide 

Omni’s claims of ownership of the notes made it impractical to pursue the claims against Juras 

pending the Adversary Proceeding. (Opp. at p. 5.) 

One issue with Plaintiff’s first argument is that during the pendency of the Omni bankruptcy he 

was, in fact, proceeding against Juras and Feuille. For example, at the March 3, 2017 case 

management conference where the Court confirmed that the entire case was not stayed, only 

Omni was in bankruptcy, the Court set a trial date for Defendants Juras and Feuille for October 

16, 2017. Although Plaintiff requested that trial date be vacated on August 29, 2017 because 

“[counsel for plaintiff] is waiting for a trial to be set on the adversary proceeding,” a later minute 

order reflects inspection of the Subject Property. (See 11/28/17 minutes regarding Hearing on 

Status Review re: Bankruptcy.) And a later communication from Plaintiff to the Court regarding a 

Stipulated Protective Order reflects an ongoing discovery dispute between Plaintiff and 

Defendant Juras. (See Katzoff Decl. ¶ 5, Ex. A.) The record reflects a deliberate choice by 

counsel for Plaintiff to prioritize the adversary proceeding against Omni rather than the civil 

proceeding against Juras and Feuille. (See Omni RJN Exs. 9, 10.) 

Another issue with this argument is that Defendants dispute Plaintiff’s conclusion that they 

“stipulated that the best and most appropriate forum for disposition of the threshold issue (of the 

ownership of the WAMU Notes) was Judge Efremsky’s courtroom in the Bankruptcy Court.” 

(Opp. at 5: 25-27; see Objection No. 12, 13 to May 28, 2019 Levy Decl.) Plaintiff does not have 

any admissible evidence to support this contention. 

Finally, in support of this argument, Plaintiff relies on Tamburina v. Combined Ins. Co. (2007) 

147 Cal.App.4th 323, 328. Tamburina, however, was decided before the California Supreme 

Court’s decision in Bruns. Bruns makes clear that “[t]he critical factor in applying these 

exceptions to a given factual situation is whether the plaintiff exercised reasonable diligence in 

prosecuting his or her case.” (Id. at p. 730 [internal quotations and citations omitted].) Even so, 

“A plaintiff’s reasonable diligence alone does not preclude involuntary dismissal; it is simply one 
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factor for assessing the existing exceptions of impossibility, impracticability, or futility.” (Id. at p. 

731.) And, critically, “[t]he reasonable diligence standard is an appropriate guideline for 

evaluating whether it was impossible, impracticable, or futile for the plaintiff to comply with [the 

statutory five-year constraint] due to causes beyond his or her control.” (Id. [internal quotations 

omitted; emphasis original].) 

Here, although the act of Omni’s bankruptcy filing was out of Plaintiff’s control, Plaintiff did elect 

to withdraw a motion for relief from stay and file an adversary proceeding in bankruptcy court. 

(See Omni RJN Exs. 9, 10.) Coupled with Plaintiff’s continued actions against Juras and Feuille 

in this Court, the Court cannot conclude that Plaintiff exercised reasonable diligence. Indeed, 

Plaintiff’s own argument reflects that it prioritized proceeding against Omni in the AP. Under 

Bruns, Plaintiff cannot be said to have exercised reasonable diligence in this regard. 

  Concurrent or Collateral Litigation 

Plaintiff also argues that the AP was concurrent or collateral litigation such that the Court may 

extend the time for bringing this action. The Plaintiff relies on Stella v. Great Western Sav. & 

Loan Ass’n (1970) 13 Cal.App.3d 732 for his argument that the Bankruptcy AP was a “step in 

the same action sought to be dismissed” and as a consequence the time for bringing this action 

may be tolled. (Id. at p. 737.) 

In Stella, the Court of Appeal agreed with plaintiffs’ contention that proceeding to trial within the 

five-year period was futile because of the pendency on appeal of an action that alleged the 

same basis for relief from defendant as plaintiffs’ claim. The circumstances were quite different 

from the instant case: the plaintiffs of that case were separate from a consolidated action that 

sought resolution of a significant common legal issue. Specifically, the issue of liability of Great 

Western Savings & Loan, who provided the institutional financing for the tract homes with 

allegedly defective foundations. The Stella court applied the impracticability exception to find 

that the pendency of appeal on a crucial issue tolled the five-year statute as to the plaintiffs who 

were not part of the consolidated action. The court concluded, “Plaintiffs’ forbearance in awaiting 

the outcome of the [related] appeal in our opinion well served the interests of judicial economy.” 

(Id. at p. 738.) 

In Mitchell v. Frank R. Howard Memorial Hospital, however, the Court of Appeal affirmed the 

decision of the trial court, which dismissed appellant physician’s three separate state court 

actions against respondents, hospital and named individuals. ((1992) 6 Cal.App.4th 1396.) In 

state and federal actions appellant claimed numerous tortious causes of action. In his federal 

actions appellant claimed antitrust violations under state and federal law, two religious 

discrimination claims under state and federal law, the eight state common law claims asserted in 

state action number one, plus two additional state common law claims for defamation and 

interference with prospective economic advantage. The court reasoned that when a party made 

a strategic decision to file identical actions in two forums, no judicial encouragement should be 

given to seeking a definitive ruling in one forum while allowing the case in the second forum to 

gather dust.  
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The Mitchell court specifically cautions that “equitable tolling is not available to a plaintiff whose 

conduct evidences an intent to delay disposition of the case without good cause; and it is 

certainly not available to a plaintiff who engages in the procedural tactic of moving the case from 

one forum to another in the hopes of obtaining more favorable rulings.” 1407-08. Such is the 

case here. The record reflects a strategic decision on the part of Plaintiff to pursue the 

adversary proceeding rather that lift the stay and pursue his claims in this Court. As in Mitchell, 

“the lack of diligence evidenced here was entirely of [Plaintiff’s] own making.” (Id. at 1404.) As a 

consequence, the Court does not find that the AP was concurrent or collateral litigation that 

tolled the five-year statute. 

  Defendant Juras and Impracticability 

The mandatory dismissal statute is founded upon the policy of the diligent prosecution of 

actions. (See § 583.130 [“It is the policy of the state that a plaintiff shall proceed with reasonable 

diligence in the prosecution of an action but that all parties shall cooperate in bringing the action 

to trial or other disposition. …”].) A plaintiff has the duty “‘at every stage of the proceedings to 

use due diligence to expedite his case to a final determination.’” (Crown Coach Corp. v. 

Superior Court (1972) 8 Cal.3d 540, 548, overruled on other grounds in Hocharian v. Superior 

Court (1981) 28 Cal.3d 714, 722, fn. 5.)  

Here, Plaintiff alleges that he diligently prosecuted his case, but for the dilatory conduct of 

Defendant Juras. Specifically, Plaintiff alleges that “for 17 months between April 1, 2014 and 

July 28, 2015, Juras actively resisted Plaintiff’s attempts to obtain information from her through 

discovery, falsely asserting that she was so seriously incapacitated, mentally and physically, 

that she could not participate in the litigation at all.” Opp. at 7:23-26. Plaintiff further alleges that 

“Juras actively resisted Plaintiff’s attempts to obtain information from her through discovery, 

falsely asserting that she was so seriously incapacitated, mentally and physically, that she could 

not participate in the litigation at all.” (Id. at 7:23-26.) 

Unfortunately, Plaintiff’s allegations regarding Juras’ alleged discovery misconduct are not 

supported by citation to any evidence. Instead, the sole support for these allegations appears to 

be counsel for Plaintiff’s recollection of events in her declaration, without the benefit of any 

exhibits or other foundational evidence. Significant portions of that declaration are inadmissible 

hearsay. (See evidentiary objections, below.) Furthermore, under Tejada v. Blas, 

“[u]ncooperative conduct by a defendant does not justify inaction on the part of a plaintiff. There 

is an arsenal of weapons available to a plaintiff to insure that a defendant does not benefit from 

dilatory tactics. If necessary, a plaintiff must initiate these procedures to make certain that the 

action proceeds in a timely manner or that appropriate sanctions are levied against the 

defendant, which under some circumstances may include striking the answer and entering 

defendant’s default.” ((1987) 196 Cal.App.3d 1335, 1340-41.) 

The critical factor in determining if the deadline is impracticable is “whether the plaintiff 

exercised reasonable diligence in prosecuting his or her case.” (Bruns, supra, 51 Cal.4th at p. 

730.) Here, Plaintiff’s sole evidence of diligence is the Court’s docket itself, which is insufficient 

to meet his burden. 
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  Impracticability (Judicial) 

Finally, Plaintiff argues that “impracticability entails the burden on the parties and to judicial 

administration as a whole.” (Opp. at 9:5-6.) Plaintiff quotes Brunzell Const. v. Wagner (1970) 2 

Cal.3d 545, 550 at length and argues without citation to admissible evidence that “there is no 

dispute that there was a great risk of inconsistent judicial determinations if this matter proceeded 

against Juras and Feuille while the Adversary Proceeding was pending before Judge Efremsky.” 

(Opp. at 11-13.) This argument lacks merit; the undisputed evidence shows that Plaintiff did, in 

fact, proceed against Juras and Feuille in this Court while the AP was pending and, as 

discussed further, above, the Court does not find that the AP was collateral litigation such that 

Plaintiff is entitled to tolling of the five-year statute. Furthermore, the Court is not persuaded that 

Brunzell stands for the broad proposition that a disinclination to sever an action as to certain 

defendants (alone) merits tolling of the five-year statute.  

Conclusion 

In conclusion, the Court finds that Plaintiff has not demonstrated impossibility, impracticability, or 

futility such that the five-year statute is tolled for any period of time as to Defendant Juras and 

Defendant Feuille Investment Services, LLC. The Court notes that the five-year rule is 

mandatory and dismissal for noncompliance is required. (CCP § 583.360(b); see also Gaines, 

supra, at p. 1105.) Accordingly, the Court grants the Motion. 

Evidentiary Objections 

Defendant Juras’ Objections to the May 28, 2019 Levy Declaration and Defendant Omni’s 

Objections to Levy Declaration are essentially identical. The Court rules on them both as 

follows: 

1. Sustained. Hearsay. 

2. Sustained. Hearsay. 

3. Sustained. Hearsay. 

4. Sustained. Improper legal conclusion. Eisenberg v. Alameda Newspapers, Inc. (1990) 74 

Cal.App.4th 1359, 1390. 

5. Sustained. Hearsay. 

6. Sustained. Hearsay. 

7. Sustained. Hearsay. 

8. Sustained. Hearsay. 

9. Sustained. Hearsay. 

10. Sustained. Hearsay. 

11. Sustained. Improper legal conclusion. Eisenberg v. Alameda Newspapers, Inc. (1990) 74 

Cal.App.4th 1359, 1390. 

12. Sustained. Speculation as to what the Bankruptcy Trustee would have asserted in 

Bankruptcy Court. 

13. Sustained. Hearsay. 

14. Sustained. Speculation as to what the Bankruptcy Trustee would have asserted in 

Bankruptcy Court. 
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15. Sustained-in-part, overruled-in-part. Overruled as to “it was Ms. Marshall who 

encouraged me from the outset to file the AP.” (Based on personal knowledge.) 

Sustained as to “stated in Court, in response to Judge Efremsky’s inquiries …” 

(Hearsay.) 

16. Sustained-in-part, overruled-in-part. Overruled as to “[f]rom Plaintiff’s standpoint … in the 

Bankruptcy Court” (based on personal knowledge); overruled as to “since Plaintiff 

essentially was stuck there …” (improper legal conclusion). 

17. Sustained. Improper legal conclusion. Eisenberg v. Alameda Newspapers, Inc. (1990) 74 

Cal.App.4th 1359, 1390. 

18. Sustained. Hearsay. 

19. Sustained. Hearsay. 

20. Sustained. Hearsay; lacks foundation. 

21. Sustained-in-part, overruled-in-part. Overruled as to “I raised with the Court in my CMC 

statement and in court at the conference that the issue of the five-year anniversary 

running on December 2, 2018 was of concern.” (Based on personal knowledge.) 

Sustained as to “Consistent with its position throughout … back to State Court.” 

(Hearsay.) Overruled as to “No party objected to the Court setting the matter for trial 

after the five-year anniversary.” (Based on personal knowledge.) 

22. Sustained. Improper legal conclusion. Eisenberg v. Alameda Newspapers, Inc. (1990) 74 

Cal.App.4th 1359, 1390. 

The Court rules on Defendant Omni’s objections to the May 2, 2019 Declaration of Leslie A. 

Levy as follows: 

1. Overruled. Based on personal knowledge. 

2. Sustained-in-part and overruled-in-part. Sustained as to “Juras established and 

controlled Omni Financial as a mere shell to perpetuate fraud;” statement lacks 

foundation.  

3. Overruled. Based on personal knowledge. 

4. Overruled. Based on personal knowledge. 

5. Overruled. Relevant; based on personal knowledge. 

6. Overruled. Based on personal knowledge. 

7. Sustained. 

8. Sustained. 

9. Sustained. 
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 2.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JPMORGAN CHASE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 3.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION FOR ORDER STRIKING & OR TAXING COSTS 
( RE: NYNA ARMSTRONG )  /  FILED BY THOMAS E. DALY 
* TENTATIVE RULING: * 
 
The Motion is granted.  Defendant’s CCP 998 Offer to Compromise Plaintiff’s Complaint was 
accepted by Plaintiff.  Included in the offer was the provision:  “Each party to bear its own costs . 
. . . . . relating to the Complaint.”   Therefore, she waived her right to recover costs, assuming 
she was otherwise entitled to receive them. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO TAX COSTS 
FILED BY NYNA ARMSTRONG 
* TENTATIVE RULING: * 
 
The Motion is denied.  Defendant as the prevailing party at trial on his cross-complainant is 
entitled to recover his allowable statutory costs therefor, in the amount of $5,360.00 pursuant to 
his Memorandum of Costs. 

  

 5.  TIME:  9:00   CASE#: MSC17-02048 
CASE NAME: VELASQUEZ VS. SCIVALLY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN W. SCIVALLY, D.P.M., et al. 
* TENTATIVE RULING: * 
 
Vacated at request of moving party.  
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 6.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 7.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ORINDA ACADEMY, NORTH BAY SECONDARY 
* TENTATIVE RULING: * 
 
 Defendant Orinda Academy’s motion for summary judgment is granted.   

SUMMARY OF FACTS 

 Defendant North Bay Secondary School, Inc. dba Orinda Academy (“Orinda Academy” 
or “the School”) is an accredited private school in Orinda, California.  (Facts 1, 2 – Undisputed)  
Defendant Ronald Graydon (‘Graydon”) is the former Head of School for Orinda Academy, 
during the relevant period.  The causes of action against Graydon have been dismissed as a 
result of Defendants’ demurrer to Plaintiff’s Complaint.  

 Orinda Academy hired Plaintiff Mitchell Goldman as a full-time math teacher in January 
1988 in the middle of the school-year.  He signed four written teacher agreements in the first few 
school years he taught at Orinda Academy.  That practice ceased in 2000.  (Fact 3 – 
Undisputed)  It is undisputed that the early teaching agreements only outlined the teacher’s 
duties and did not address any specified period of time.  (Fact 4 – Undisputed) 

 Plaintiff worked for Orinda Academy for 27 years, from January 1988 through November 
8, 2016.  Over this time period, Plaintiff held several positions at Orinda Academy:  Head of the 
Sports Program from 1989 through his termination; Head of the Science Department from 2010 
until his termination, and Assistant Head of School from 2006 until 2007.  (Fact 8 – Undisputed)  
Plaintiff did not sign any written agreements when assuming those new duties or roles.  (Fact 9 
– Undisputed) 

 On June 18, 2007, Plaintiff resigned as Assistant Head of School.  (Fact 11 – 
Undisputed)  His letter stated that he found that “the administrative details” “too often leave me 
feeling frustrated and that has my going home from school dissatisfied or just plain unhappy.”  
See Declaration of Timothy Travelstead (“Travelstead Decl.”), Exhibit 2.   

 In August 2015, Orinda Academy issued an employee handbook that expressly stated 
that all teachers and staff were “at-will” employees.  (Fact 15 – Undisputed)  The Handbook 
states, on page 1:   
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This Staff Member Handbook supersedes and replaces any and all prior Staff 
Member Handbooks and any inconsistent verbal or written policy statements. 

  . . .  

The provisions of this Staff Member Handbook are not intended to create 
contractual obligations with respect to any matters it covers.  Nor is this Staff 
Member Handbook intended to create a contract guaranteeing that you will be 
employed for any specific time period. 

See Travelstead Decl., Exhibit 8, page 1 of the Handbook (LM_000011). 

 Page 2 of the Staff Member Employee Handbook reads:   

  Any agreement to employment for a specified period will be put into writing and  
  signed by the head of the school. 

  . . . 

OUR SCHOOL IS AN AT-WILL EMPLOYER.  THIS MEANS THAT 
REGARDLESS OF ANY PROVISION IN THIS STAFF MEMBER HANDBOOK, 
EITHER YOU OR THE SCHOOL MAY TERMINATE THE EMPLOYMENT 
RELATIONSHIP AT ANY TIME, FOR ANY REASON, WITH OR WITHOUT 
CAUSE OR NOTICE.  NOTHING IN THIS STAFF MEMBER HANDBOOK OR IN 
ANY DOCUMENT OR STATEMENT, WRITTEN OR ORAL, SHALL LIMIT THE 
RIGHT TO TERMINATE EMPLOYMENT AT –WILL.  NO OFFICER, STAFF 
MEMBER OR REPRESENTATIVE OF THE SCHOOL IS AUTHORIZED TO 
ENTER INTO AN AGREEMENT – EXPRESS OR IMPLIED – WITH ANY STAFF 
MEMBER FOR EMPLOYMENT FOR A SPECIFIED PERIOD OF TIME UNLESS 
SUCH AN AGREEMENT IS IN A WRITTEN CONTRACT SIGNED BY THE 
HEAD OF THE SCHOOL. 

See Travelstead Decl., Exhibit 8, page 2 of the Handbook (LM_000012) (All caps, bolding and 
underlining in the original). 

 All employees of Orinda Academy were required to read through the Handbook and 
return a signed Acknowledgment that they had done so.  (Fact 16 – Undisputed)   The 
Acknowledgement form contained the all capped, bolded and underlined “at will” language, set 
out above.  The Acknowledgement Form also stated:  “I also understand that if a written contract 
is inconsistent with the Staff Member Handbook, the written contract is controlling.”  (Fact 17 – 
Undisputed) 

 In June 2016, Plaintiff exchanged emails with the Head of School, Graydon, asking to 
reduce his five-day work week to four days because the prior school year had been “tough on 
him.”  Plaintiff proposed that he provide online assignments and special projects in lieu of 
lectures on Fridays and would take a $1,000 pay cut per month to reflect his reduced duties.  
(Fact 30 – Undisputed)   

 This email exchange is the alleged written contract for a specified term, which Plaintiff 
contends altered his employment relationship with Orinda Academy.  Plaintiff was no longer an 
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“at will” employee, but an employee with a written contract for a specified term, who could only 
be terminated for cause.  The entire email exchange from June 16, 2016 is set out in full: 

  From Plaintiff (June 16, 2016 at 8:24 a.m.): 

Hi Ron, Roger and Norm!  As Norm has told you, I am interested in a 4-day work 
week schedule for the 2016-2017 school year with Friday’s off (this works best 
for the basketball schedule, plus the Friday classes are 40 minutes long, the 
shortest periods).  Of course, I would work the Friday (and Saturday) of the 
basketball tournament in December, and I could be available on other Fridays 
when necessary.  To accommodate my students for the missing 40-minute 
period, I will provide online assignments and special projects designed to meet 
our best practices standards, allowing for a variety of learning styles.  I will use 
time this summer in preparing these lessons and projects. 

 

I am unsure of how you might want to monitor these students on Friday, whether 
they should still meet in the classroom, or go to the study hall, or are free, based 
on the MWL status.  If you would like help in developing the schedule, I would be 
happy to assist.  I would also be glad to come in one day and discuss any other 
details to make sure this goes smoothly.  Since I will still be doing mostly the 
same workload, I feel that a $1,000 per month deduction is fair.  I hope this is an 
acceptable plan.  Thanks!  Mitch 

 

  From Ron Graydon (June 16, at 9:25 a.m.): 

  Mitch, 

Thanks for your consideration, flexibility and accommodation in making this 
allowance.  If we get the enrollment and the budget is healthy, would you prefer 
to work five days, because that would be my preference?  Having you “live” is 
much better than online assignments. 

 

From Plaintiff (June 16, 2016 at 9:48 a.m.): 

Hi Ron!  I appreciate that you would prefer me “live,” but I feel that this has been 
a tough year for me and that it would be a positive and healthy choice to make at 
this time.  I also know that Roger would like to see a more hybrid style and it 
seems to me that it is the direction the school is moving, so it could be a useful 
experiment, and you know I will work hard to make it work.  Thanks! Mitch 

 

From Ron Graydon (June 16, 2016 at 9:52 a.m.) 
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Ok. Nevertheless, it is a cool idea, and I know you will come up with the best 
program possible. 

See Travelstead Decl., Exhibit 12 (LM 000446) 

 The email contained Graydon’s automatic electronic footer, identifying Graydon as the 
Head of School for Orinda Academy.  See Travelstead Decl., Exhibit 12 (LM 00046)  Graydon 
testified in his declaration in support of this motion that the email was simply “a scheduling 
email, not a contract for a specific period of employment.”  See Declaration of Ronald Graydon 
(“Graydon Decl.”), paragraph 11.  Graydon explained that Orinda Academy “routinely emails 
teachers prior to the school year regarding their class roster and schedule; the June 2016 email 
was no exception.  Teachers then respond with conflicts, comments, or suggestions.”  See 
Graydon Decl., paragraph 12.  Graydon also attested to the fact that he did not intend to create 
any promise of continued employment by the June 16, 2016 email exchange.  See Graydon 
Decl., paragraph 12.   

 Plaintiff responds that he “sent an email proposal to Graydon for the purpose of creating 
a contract of employment for the 2016-2017 school year, to which Graydon agreed and signed 
with his electronic signature.”  See Goldman Decl., paragraph 22.   

 Additionally, Plaintiff contends that Graydon testified at deposition that the footer at the 
end of his email was his electronic signature.  (Fact 32 – Disputed)  However, the pages cited in 
Graydon’s deposition, pages 168 through 176 and 216 either are not included in Plaintiff’s 
evidence or do not say what is represented in Plaintiff’s Response to Defendant’s Separate 
Statement of Undisputed Facts.   

 Plaintiff also contends in his declaration in opposition to Defendant’s motion that the 
School emails teachers regarding their schedules “just before the start of the school year.”  “It 
was rare to get actual schedules until the first week the teachers returned to school at the end of 
August.  Orinda Academy did not routinely email teachers in June or before the end of the 
school year with either their schedule or their class roster.  See Declaration of Plaintiff Mitchell 
Goldman (“Goldman Decl.”), paragraph 16.  (This evidence is inadmissible, as it lacks personal 
knowledge regarding scheduling emails to other teachers.)  

 It is undisputed that there were no other writing regarding these employment changes, 
except the June 16, 2016 email.  (Fact 12 – Disputed)  Plaintiff testified: 

Q: Did you ever sign any agreement to reflect this [contents of the June 16, 
2016 email]?   

A: Not that I recall, outside of typing in my name on the computer, I mean. 

  Q: In the email. 

  A: In the email, yeah. 

See Travelstead Decl., Exhibit A (Goldman Depo. 216:8-13) 

 The 2016-2017 school year started, and Plaintiff worked under the terms discussed in 
the June 16, 2016 email exchange.   
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 During the fall semester, the parties acknowledge that there were problems between 
administration and Plaintiff with regard to:  (1) the communication between various 
administrators and Plaintiff; (2) whether Plaintiff had a valid reason for failing to attend a 
conference that the Head of School wanted him to attend; (3) whether Plaintiffs unwillingness to 
plan a field trip was justified, and (4) whether Plaintiff “swore” at colleagues, was “disrespectful” 
and “insubordinate” and created a “toxic environment.”   

 Orinda Academy and Plaintiff give very different versions of these difficulties in the fall of 
2016.  (Facts 35 through 38 – Disputed)  Plaintiff memorialized his version of events in an email, 
with a letter attached, to Graydon. The letter is dated March 5, 2016; in it, Plaintiff sets out all 
the things he has done for the School “for 25 years.”  Then, he states:  

. . . you don’t seem to be aware of how badly and unfairly you have treated me 
over the past 10 years.  It seems, since about 2005, that every complaint or 
accusation made against me, whether by a student, a parent, a teacher or a staff 
member, or anyone, is considered to be fact.”  

See Graydon Decl., paragraph 15 and Exhibit 3.    

 The problems came to the fore in October 2016.  On October 19, 2016, Plaintiff and 
another teacher (Jeff Quittman) chaperoned a field trip of twelve students on a senior trip to San 
Francisco.  (Fact 42 – Undisputed)  During the trip, a student became upset and ran away from 
the group to call her mother because another student was threatening to harm himself.  The 
mother called and requested to speak with a chaperone.  (Fact 43 – Undisputed)  Apparently, 
the parent spoke to both Plaintiff and Quittman. The version of events given by the parent and 
by Plaintiff are very different.  (Facts 43, 44 – Disputed)   

 What is undisputed is, that the mother emailed the Head of School and told him that she 
was “unhappy . . . with the response from Mitch today . . . and requested a meeting to talk about 
the experience.”  (Fact 45 – Undisputed)  Graydon requested that both chaperones meet with 
the parent.  Plaintiff and Teacher Quittman did so.   

 The mother’s version of events and Plaintiff’s is entirely different.  The parent contends 
that her daughter ran away from the group because another student threatened to harm himself.  
The mother claims that she had informed Plaintiff about the boy and his suicidal comments and 
the risk of harming himself.  When her daughter observed this on the field trip, she went into a 
“full blown panic attack and [fell] apart at the seams” since “she was terrified for [the boy] and 
his safety.”  According to the parent, “Mitch seems to have expected [her daughterl] to explain in 
a cogent way what was wrong and how anyone can help her.”  The mother continued: 

Please take this seriously.  You are probably aware that the kids refer to Mitch as 
“Mitch the Bitch.”  This is not said with affection. . . It is said with a certain 
bitterness after needing support from an adult and instead receiving blame and 
rude or dismissing comments.   

See Graydon Decl., paragraph 19 and Exhibit 6.   

 Goldman also testified that he disagreed with how Roger Wise (“Wise”) had conducted 
the meeting with the parent.  (Fact 49 – Undisputed)  
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 Plaintiff’s version of events was that the parent was “angry” because Graydon was not at 
the meeting.  Also, “the parent who requested this meeting had a reputation at the Orinda 
Academy [for] being an overly concerned parent and someone who exaggerated or 
misperceived complaints about teachers.  At the meeting, I provided a factual account, which 
Mr. Quittman supported.”  See Goldman Decl., paragraph 24.   

 On November 4, 2016, Plaintiff emailed Norm Coleman (“Coleman”), an administrator, 
and complained about the School.  (Fact 52 – Undisputed)  From the email, it appears that 
Coleman and Plaintiff are also personal friends.  Plaintiff told Coleman that he had written “the 
letter” about Wise.  He was interviewing at different schools and “will not do any more work for 
OA [Orinda Academy] until this issue is resolved.”  He requested the “email addresses of the 
Board Members” from Coleman as well as that Coleman “call an emergency Board meeting for 
Wednesday.”  Plaintiff continued:  “I know this is asking a lot, but I can’t work at this school 
under the present conditions, and if I am not heard, my leaving probably won’t be pretty.”  See 
Travelstead Decl., Exhibit 14.   

 The record does not contain Coleman’s response, if there was one.   

 On Monday, November 7, 2016, Plaintiff sent an email to the Head of School, attaching 
“the letter” he had prepared and an ultimatum.  The November 7, 2016 email read:  “Hi Ron!  I 
am sorry it has come to this, but I haven’t felt respected at the school for a long time.  Please 
read this and think about it before you respond.  Thanks!  Mitch.”  See Travelstead Decl., Exhibit 
16.   

 The letter was a serious of complaints about the Assistant Head of School, Wise.  He 
concluded the letter by “asking the Board of Directors to evaluate the direction our school is 
going in and to consider whether Roger Wise is the right person to lead us into the future.”  
Plaintiff stated that he would resign his position, “if no action is taken.”  See Travelstead Decl., 
Exhibit 16. 

 The ultimatum appears on the last page.  It is set out in full:  

To remain at Orinda Academy, I will require one of the following things to 
happen:   

1. An apology from Roger [Wise] for mishandling the math class transfers 
without respecting my recommendations or input and not discussing with 
me his reasons for not doing so.  I also need a promise from him to 
respect my input as the head of the Mathematics department and an 
apology for how he handled the ____ meeting.   

2. I am allowed to teach classes, do my coverage and basketball duties and 
not be required to work with Roger [Wise] or on WASC issues. 

3. My most preferred (and least realistic) option, and the one that would 
allow me to commit to Orinda Academy for another 5 years and go back 
to working 5 days per week, maybe even taking on administrative duties:  
Roger is replaced as the Assistant Head of School.     
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Any of the above three options, the promise that I will be informed and brought 
into the discussion without an assumption of guilt if a student or parent makes a 
complaint about me or my class, and that I will not be required to go on any field 
trips if I believe that there are students with severe emotional issues on the trip.  I 
no longer want to take the responsibility and potential blame for situations that we 
are unprepared to handle.   

See Travelstead Decl., Exhibit 16 (blank space in copy provided). 

 Later that night around 9 p.m., after consulting with Coleman and another teacher, 
Graydon called Plaintiff and asked if he would consider an apology from Wise.  (Fact 58 – 
Undisputed)  Plaintiff rejected this offer.  (Fact 59 – Disputed) 

 The next day, November 8, 2016, Graydon decided that the School could not meet 
Plaintiff’s demands and terminated Plaintiff.  (Fact 63 – Undisputed) 

 Moments later, Plaintiff sent an email to every staff member at the School, stating, “I 
have already been fired, although this was the letter I intended to send out.”  Plaintiff’s 
resignation letter is attached.  See Travelstead Decl., Exhibit 21.  The letter bemoaned the loss 
of a teacher-centric culture at the School and its replacement by administrators.  “It has become 
far worse during the past several years as Roger [Wise] has usurped more power at the school” 
and made “unfair accusations” against him.  See Travelstead Decl., Exhibit 21.   

 On December 11, 2017, Plaintiff filed his action against Orinda Academy and Graydon.  
It alleged four causes of action:  (1) breach of express/implied contract (Against Orinda 
Academy); (2) breach of the implied covenant of good faith and fair dealing (Against Orinda 
Academy); (3) intentional infliction of emotional distress (Against Graydon), and (4) negligent 
infliction of emotional distress (Against Graydon).   

 Defendants demurred to the Complaint, and the court overruled the demurrer to the first 
and second causes of action.  It sustained the demurrer to the third and fourth causes of action 
with leave to amend.  Plaintiff did not amend his Complaint.  Hence, the only two causes of 
action that remain are the first cause of action for breach of express/implied contract and the 
second cause of action for breach of the implied covenant of good faith and fair dealing alleged 
against Orinda Academy. 

 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 Orinda Academy contends that it is entitled to summary judgment of the first and second 
causes of action.  As to the breach of contract cause of action, Defendant argues that Plaintiff 
cannot overcome the presumption of “at will” employment.  See Labor Code Section 2922.  
Even if he could establish a written contract, the School had good cause to terminate Plaintiff.  
The second cause of action for breach of the implied covenant of good faith and fair dealing is 
derivative of the first.  There is no breach of an implied covenant in a contract when no contract 
or breach exists.   
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DID PLAINTIFF HAVE AN EXPRESS WRITTEN EMPLOYMENT AGREEMENT WHERE HE 
COULD BE TERMINATED ONLY FOR CAUSE? 

 Orinda Academy contends that Plaintiff’s employment was “at will,” since it changed its 
policy in 2015 and advised all staff of the change by its new Staff Member Handbook.  An 
employee claiming employment is not “at will,” has the burden to establish a contract with a 
contrary intent.  See Haycock v. Hughes Aircraft Co. (1994) 22 Cal.App.4th 1473, 1488-1489; 
Eisenberg v. Alameda Newspapers, Inc. (1999) 74 Cal.App.4th 1359, 1386.  Where employment 
is “at will,” the employer and employee both remain free to terminate the relationship at any 
time, with or without a reason, without probable cause for the termination, and regardless of 
whether the action is taken in bad faith.  See Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 
335-336, 351. 

 Plaintiff contends that he has established a contrary intent.  He and the Head of School, 
Graydon, formed a written employment contract for a specified time, the 2016-2017 school year.  
The written contract is in the form of the June 16, 2016 email exchange between Plaintiff and 
Graydon.  The parties are in agreement that this type of contract would be an exception to the 
“at will” doctrine, and Defendant would need “good cause” to terminate Plaintiff.  However, the 
parties disagree about whether a contract was validly formed by the June 16th email exchange.  
See Labor Code Section 2924; see also Khajavi v. Feather River Anesthesia Medical Group 
(2000) 84 Cal.App.4th 32, 57 (“[L]abor Code section 2924 has traditionally been interpreted to 
inhibit termination of employment for a specified term except in case of a willful breach of duty, 
of habitual neglect of, or continued incapacity to perform, a duty.”)        
  
 Orinda Academy contends that there was no signature by Graydon on the contract, only 
an automatically generated footer with Graydon’s name and title.  Defendant contends that this 
is insufficient as an electronic signature under the Uniform Electronic Transmissions Act 
(“UETA”), Civil Code Section 1633, et seq.  Plaintiff concedes that “a name typed at the end of 
an email does not automatically become an electronic signature.”  (Opposition, page 18, lines 
18-19)  However, Plaintiff contends that the inquiry is whether the parties intended to form a 
written contract for the 2016-2017 school year by mutual consent, and that they did.  

 Under UETA, Civil Code Section 1633.1, et seq., which became effective January 1, 
2000, an electronic record satisfies the requirement that a record be in writing, and an electronic 
signature satisfies the requirement that the writing be signed.  See Civil Code Section 1633.7(c) 
and (d).  “An electronic record or electronic signature is attributable to a person if it was the act 
of the person.  The act of the person may be shown in any manner. . . See Civil Code Section 
1633.9(a).   

 Section 1633.2(h) defines an “electronic signature” as “an electronic sound, symbol, or 
process attached to or logically associated with an electronic record and executed or adopted by 
a person with the intent to sign the electronic record.”  UETA applies, however, only when the 
parties consent to conduct the transaction by electronic means.  See Civil Code Section 
1633.5(b)  “Whether the parties agree to conduct a transaction by electronic means is 
determined from the context and surrounding circumstances, including the parties’ conduct.”  
See Civil Code Section 1633.5(b); see also CACI No. 380 (party suing to enforce an agreement 
formalized by electronic means must prove, based on the context and surrounding 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/25/19 

 
 

- 18 - 

circumstances, including the conduct of the parties, that the parties agreed to use [e.g., email] to 
formalize the agreement.)   

 In J.B.B. Investment Partners, Ltd. v. Fair (2014) 232 Cal.App.4th 974, the Court of 
Appeal reversed the trial court’s order to enforce a settlement and vacated the judgment.  The 
Court held the trial court had erred when it concluded that the principal’s printed name at the 
bottom of his emailed response to plaintiffs’ emailed settlement offer satisfied CCP Section 
664.6’s strict requirements because the principal’s signature was not an “electronic signature” 
within the meaning of California’s UETA.  The Court explained that, while the exchange of email 
messages between the parties showed that they clearly agreed to negotiate the terms of the 
settlement by email, plaintiffs did not demonstrate that the parties ever agreed to conduct 
transactions by electronic means or that the principal intended with his printed name at the end 
of his email to sign the settlement offer electronically.  Id. at 986-992.  (emphasis added) 

 The Court continued: 

The [settlement] offer did not contain any statement, indicating that the parties 
agreed to enter into a final settlement by electronic means.  The plain language 
of the [settlement] offer made it clear that no signature was being requested as 
the offer included no signature line or signature block, contained no signature by 
any of the plaintiffs, and advised that future paperwork was forthcoming.  The last 
section in the [settlement] offer provided that ‘the Settlement paperwork would be 
drafted. . .’  . . . The last sentence in this section stated:  ‘Let me know your 
decision.’  None of these sentences in the [settlement] offer supports a 
conclusion that the parties agreed that [the principal’s] agreement to the proposal 
was an agreement to sign a legally binding settlement.   

Id. at 989-990.   

 The J.B.B. decision underscores that the parties must clearly agree to conduct their 
transaction electronically.  Here, there is no evidence that the parties clearly agreed to an 
electronically signed employment contract for Plaintiff’s next school year.  Graydon testified that 
he “did not intend to create any promise of continued employment” and that his email exchange 
was a “routine scheduling email.”  See Graydon Decl., paragraph 11.   
 
 Plaintiff has offered his own testimony to rebut Graydon’s statement.  First, Plaintiff 
testified in his declaration in opposition to Defendant’s motion for summary judgment that he 
“sent an email” on June 16, 2016 to Graydon “for the purpose of creating a contract of 
employment for the 2016-2017 school year.”  While this testimony shows that Plaintiff wanted to 
negotiate a different teaching arrangement for the 2016-2017 school year, there is no evidence 
that he and Graydon discussed forming a new employment contract and doing so, electronically.     
 
 Plaintiff also denies that the email exchange was a routine scheduling email, since 
teachers typically expect “scheduling” emails at the start of the school year.  This testimony is 
inadmissible as to other teachers.  Plaintiff can, of course, testify about his own experience with 
scheduling for the next year.  However, this evidence does not create a triable issue of material 
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fact regarding the parties’ mutual intent to create a legally binding written employment contract 
and to do so, electronically.     
 
 It is undisputed that neither Plaintiff or Graydon made any requests for signatures.  It is 
undisputed that neither Plaintiff or Graydon requested that their June 16, 2016 email exchange 
be reduced into a separate document.  In short, there is no evidence that either party agreed to 
transact electronically, and the June 16, 2016 email exchange did not create a legally binding 
contract.  Accordingly, no “written contract signed by the Head of School” was created, and 
Plaintiff remained an at will employee, subject to termination with or without cause.   
 
 Plaintiff’s statements and conduct in the fall 2016 school term also show that he did not 
believe he was bound by any employment contract.  In his declaration in Opposition, Plaintiff 
states:  “I relied on the contract by performing work over the summer in preparation for my 
school year and by performing all my obligations and duties to Orinda Academy beginning at the 
end of August 2016 until I was terminated.”  See Goldman Decl., paragraph 22 (emphasis 
added).  However, Plaintiff applied for another job in March 2016 (Fact 39 – Undisputed), and 
he interviewed for other employment again in early November.  See Travelstead Decl., Exhibit 
14 (November 4, 2016 email to Coleman)  Plaintiff also told Coleman and other teachers that he 
was going to resign (Facts 56, 60, 61, 62 – Undisputed) and, in fact, told the Head of School he 
was resigning, if his demands were not met.  (Facts 57 – Undisputed) 
 
DID AN IMPLIED EMPLOYMENT CONTRACT TO TERMINATE ONLY FOR CAUSE ARISE 
FROM DEFENDANT’S CONDUCT OVER THE YEARS? 

 Plaintiff has alleged in his Complaint that he also had an implied contract with Orinda 
Academy for the 2016-2017 school year.  That implied contract is based on “past practices at 
the school, Plaintiff’s longevity and express/implied contracts.”  See Cmplt, paragraphs 15, 18.   

 While neither party specifically address the implied contract allegations, the court has 
determined that the “at will” language in the Staff Member Handbook, the Acknowledgment 
containing the “at will” provision (in full, bolded, capped and underlined) and Labor Code Section 
2922, controls the parties’ employment relationship here.    

 There cannot be a valid express contract and an implied contract, each embracing the 
same subject, but requiring different results.  See Starzynski v. Capital Public Radio (2001) 88 
Cal.App.4th 33, 37-38; Camp v. Jeffer, Mangels, Butler & Marmaro (1995) 35 Cal.App.4th 620, 
629-630 (“The Camps’ allegation of an implied contract requiring good cause for termination is 
obviously in conflict with their express statements on the acknowledgment forms.”); Gerlund v. 
Electronic Dispensers International (1987) 190 Cal.App.3d 263, 272 (an employee’s express at-
will agreement precluded the existence of an implied contract requiring good cause for 
termination)  

COVENANT OF GOOD FAITH AND FAIR DEALING   

 The second cause of action for breach of the implied covenant of good faith and fair 
dealing is derivative of the breach of contract claim.  As set out above, no written employment 
contract for the 2016-2017 school year was formed by the parties in their June 16, 2016 email 
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exchange.  Hence, there can be no breach of the covenant of good faith and fair dealing since 
no contract existed between Plaintiff and Orinda Academy, only the stated policy of at will 
employment.  See Halvorsen, supra, 65 Cal.App.4th at 1390; Starzynski, supra, 88 Cal.App.4th at 
39.     

EVIDENTIARY OBJECTIONS 

 Plaintiff’s counsel has objected to various Undisputed Material Facts (“UMF”) offered by 
Defendants in their Separate Statement of Undisputed Facts.  The court cannot rule on these 
objections because it is impossible to tell what evidence is being objected to.  This is the reason 
for California Rule of Court 3.1354(b) concerning the proper format for objections to evidence, 
which Plaintiff’s counsel has not complied with.   

 Defendant’s evidentiary objections are ruled on as follows: 

Jeanne Schuman’s Declaration 

 Defendant’s objections to Schuman’s declaration are overruled.  As to the lack of 
authentication, the court finds the deposition testimony of Graydon and Goldman to be self-
authenticating, as Plaintiff’s counsel was present at these depositions.  As to whether Schuman 
properly presented the deposition excerpts under the Rules of Court due to:  (1) the lack of 
highlighting; (2) the lack of a single exhibit for a single page of deposition testimony, and (3) the 
failure to include the title page of the deposition, these technical objections are overruled. The 
court and parties can ascertain what evidence is being cited to by Plaintiff, as there are minimal 
pages of deposition testimony attached to Schuman’s declaration.  

Declaration of Devon Marcus 

 Defendant’s objection to the declaration of Plaintiff’s former student, and later, Head 
Basketball Coach, Devon Marcus, is sustained on the grounds of relevance.  

Declaration of Mitchell Goldman 

 The entirety of the Goldman Decl.:  Overruled 

 Goldman Decl., paragraph 11, page 3, lines 21-25:  Sustained – lack of personal 
knowledge; improper use of declaration to contradict deposition testimony  (Goldman Depo. 
50:13-51:6)   

 Goldman Decl., paragraph 14, page 4, line 12-15:  Sustained – lack of personal 
knowledge  

 Goldman Decl., paragraph 16, page 4, starting at line 21 to page 5, line 1:  Sustained – 
lack of personal knowledge 

 Goldman Decl., paragraph 22:  Overruled 
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 Goldman Decl., paragraph 25:  Overruled 

 Goldman Decl., first paragraph 26 (duplicates):  Sustained as to the phrase, “finding 
resolution to the harassment” – legal opinion 

 Goldman Decl., second paragraph 26 (duplicates), page 7, line 15: Overruled 

 Goldman Decl., paragraph 27, page 7, lines 21-22:  Overruled 

 Goldman Decl., paragraph 29:  Sustained -- relevance 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
HEARING ON MOTION TO DISMISS FOR FAILURE TO AMEND 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Appear. 

  

 9.  TIME:  9:00   CASE#: MSC18-00278 
CASE NAME: SAED VS. HAMMONS 
SPECIALLY SET HEARING ON: EX PARTE APPLICATION TO ENFORCE SETTLEMENT 
SET BY JUDGE CRADDICK 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC18-00278 
CASE NAME: SAED VS. HAMMONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC18-00813 
CASE NAME: WEST  VS.  LONGWAY T'GO RANCH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ESTATE OF TERRY L. WEST, et al. 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY LARENA HATLEY, CHANCE DANIELS 
* TENTATIVE RULING: * 
 
Notice of Withdrawal filed 7/22/19.   

  

13.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY LARENA HATLEY, CHANCE DANIELS 
* TENTATIVE RULING: * 
 
Notice of Withdrawal filed 7/22/19.   

  

14.  TIME:  9:00   CASE#: MSC18-01978 
CASE NAME: CNH INDUSTRIAL  VS.  INDUSTRIAL SANDS 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
( RE:  INDUSTRIAL SANDS )  /  FILED BY CNH INDUSTRIAL 
* TENTATIVE RULING: * 
 
Counsel to appear in person. They will be given a room in which they will meaningfully meet and 
confer on these discovery motions.  
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15.  TIME:  9:00   CASE#: MSC18-01978 
CASE NAME: CNH INDUSTRIAL  VS.  INDUSTRIAL SANDS 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
( RE:  CANAM MINERALS )  /  FILED BY CNH INDUSTRIAL 
* TENTATIVE RULING: * 
 
Counsel to appear in person. They will be given a room in which they will meaningfully meet and 
confer on these discovery motions.  

  

16.  TIME:  9:00   CASE#: MSC18-02058 
CASE NAME: WEISBERG VS. DELMONT 
HEARING ON MOTION FOR ORDER APPROVING AND CONFIRMING SALE OF 
REAL PROPERTY  /  FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

  

17.  TIME:  9:00   CASE#: MSC18-02198 
CASE NAME: FRANK P. CARPINO  VS.  ANJEL LUCIO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

18.  TIME:  9:00   CASE#: MSC18-02198 
CASE NAME: FRANK P. CARPINO  VS.  ANJEL LUCIO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FRANK P. CARPINO 
* TENTATIVE RULING: * 
 
Appear. 
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19.  TIME:  9:00   CASE#: MSC19-00043 
CASE NAME: JIMENEZ VS. DOKHANCHIFAR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY POOPAK DOKHANCHIFAR D.C., et al. 
* TENTATIVE RULING: * 
 
Appear. 

  

20.  TIME:  9:00   CASE#: MSC19-00134 
CASE NAME: DITECH VS. HEIRS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CHERYL ANN REED 
* TENTATIVE RULING: * 
 
         Sustained with leave to amend. The Complaint is vague and incomplete as to how and 
when Plaintiff acquired a security interest in the property. Although the Complaint includes 
specific references to the first two recorded assignments (including attached exhibits of the 
recorded assignments) it does not include any specific information regarding Plaintiff’s 
acquisition of an interest in the property. If an interest was actually acquired, there are no 
allegations as to when that occurred and whether it took place before or after the Full 
Reconveyance was allegedly “recorded in error.” It also includes no allegations that would 
support Plaintiff’s delayed discovery claim made in the opposition papers to avoid the statute of 
limitations issues raised by Defendant Reed. In a delayed discovery case, the plaintiff must 
plead that the relevant facts were not and could not be discovered with reasonable diligence 
within the statutory period. Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 809. To 
assert a claim of delayed discovery, the injured party plaintiff needs to be ignorant of the facts 
and lack the ability to have earlier discovered the facts, and the complaint needs to plead this 
ignorance, the lack of discovery, and how and when the facts were eventually discovered. 
Casualty Insurance Company v. Rees Investment Company (1971) 14 Cal.App.3d 716, 720; 
also see Kirby v. Albert D. Seeno Const. Co. (1992) 11 Cal.App.4th 1059, 1068. 
           The First Amended Complaint shall be filed and served by August 15, 2019.  
 

  

21.  TIME:  9:00   CASE#: MSC19-00788 
CASE NAME: ALLIANT CREDIT UNION VS. BENNET 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear. 
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22.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

23.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY DONALD F. GAUBE 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File Amended Answer by Defendant Donald F. Gaube 
(“Defendant” or “Gaube”). Defendant seeks to amend his answer to the First Amended 
Complaint of Plaintiff 300 Diablo II, LLC (“Plaintiff” or “300 Diablo II”). 300 Diablo II is the 
successor in interest to the original Plaintiffs Emo-Gizella B. Hites and George Hites, co-trustees 
of the George Hites and Emo-Gizella B. Hites Revocable Living Trust, Date 07/23/1998.  

Defendant moves pursuant to Code of Civil Procedure § 473(a) to add a several affirmative 
defenses, including the defense of champerty under Bus. & Prof. Code § 6129. 

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings 
and it has been said that liberality should be particularly displayed in allowing amendment of 
answers so that a defendant may assert all defenses available to him. Ramos v. City of Santa 
Clara (1973) 35 Cal.App.3d 93, 95-96; see also Sullivan v. City of Sacramento (1987) 190 
Cal.App.3d 1070, 1081 (policy of “great liberality” in permitting amendments to pleadings at any 
stage of the proceedings). 

Regardless of the stage of the proceeding, trial courts are to liberally permit such amendments, 
provided there is no statute of limitations concern, nor any prejudice to the opposing party, such 
as delay in trial, loss of critical evidence, or added costs of preparation. Hirsa v. Superior Court 
(1981) 118 Cal.App.3d 486, 489-490. 

Defendant seeks to amend to include additional affirmative defenses, including the defense of 
champerty under Bus. & Prof. Code § 6129, arising out of the change in Plaintiffs from George 
Hites and Emo-Gizella B. Hites to 300 Diablo II (an entity owned by attorney Shannon B. 
Jones). Plaintiff’s primary opposition is the contention that the alleged violation of Business & 
Professions Code § 6129 is not an appropriate affirmative defense. The merits of Defendant’s 
alleged affirmative defense, however, is not a grounds for denying the motion for leave. At best 
it is the proper subject of a demurrer.  

In the absence of any demonstrable prejudice to Plaintiff, the Court grants the motion. The 
Second Amended Answer is deemed filed as of July 25, 2019.  
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24.  TIME:  9:00   CASE#: MSN18-2508 
CASE NAME: DEPT. OF CONSUMER AFFAIRS  VS.  COMMUNITY HEALTH CLINIC 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER COMPELLING 
COMPLIANCE  /  FILED BY OLE HEALTH 
* TENTATIVE RULING: * 
 
The court denies respondent Ole Health’s motion for reconsideration of the court’s 
Order After hearing filed April 26, 2019 (the “Order”).  It is questionable whether the two new 
cases that Ole cites, Grafilo v. Cohanshohet (2019) 32 Cal.App.5th 428 and Grafilo v. Wolfsohn 
(2019) 33 Cal.App.5th 1024, constitute “new law” within the meaning of CCP § 1008.  (See 
Scott Co. v. United States Fidelity & Guaranty Ins. Co. (2003) 107 Cal.App.4th 197, 205-206, 
overruled on other grounds in Le Francois v. Goel  (2005) 35 Cal.4th 1094, 1107.)  Those cases 
do not change the analytical framework for deciding a Petition like this.  Each case applied the 
framework established by Wood v. Superior Court (1985) 166 Cal.App.3d 1138, 1148-1150, 
overruled in part by Williams v. Sup. Ct. (2017) 3 Cal.5th 531, 557, and applied by the other 
cases previously cited by the parties and the court, Whitney v. Montegut (2014) 222 Cal.App.4th 
906 and Fett v. Medical Bd. of California (2016) 245 Cal.App.4th 211.  (See Cohanshohet, 
supra, 32 Cal.App.5th 428 (“Applying the guidance provided by Wood, Bearman, and Cross, we 
conclude Dr. Naqvi's declaration is insufficient to show good cause to compel compliance of the 
subpoenas at issue”).) 
 
Even if the court were to grant the motion for reconsideration and reevaluate this case in light of 
the holdings in Cohanshohet and Wolfsohn, it would not change the Order.  Cohanshohet and 
Wolfsohn involved essentially identical facts: (1) a subpoena for medical records based on 
prescriptions by pain management doctors that were not significantly in excess of the 100 mg 
per day morphine equivalent dosing, especially in light of a patient population – those receiving 
end-of-life, palliative care, or cancer treatments in Cohanshohet – for whom the objective of 
pain-relief outweighed the risk of death from the medications; and (2) declarations from the 
expert for the Medical Board that did not take into account the different standard of care for pain 
management doctors and their patient populations from that for family practitioners and other 
patient populations.  However, the physician involved here, Dr. Wilson, is not a pain 
management doctor and she was not providing palliative care for dying patients.  Further, rather 
than providing any declaration from Dr. Wilson herself regarding the nature of her practice or the 
pertinent history of the patients in question, respondent relies on the declaration of a captive 
(rather than an independent) expert to fill in that evidentiary gap through opinion testimony that 
is lacking in foundation. 
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25.  TIME:  9:00   CASE#: MSN19-0101 
CASE NAME: LAS SENDAS COMMUNITY ASSOC.  VS.  STEVEN REUVENI 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY LAS SENDAS COMMUNITY ASSOCIATION 
* TENTATIVE RULING: * 
 
Appear. No proof of service.  

  

26.  TIME:  9:00   CASE#: MSN19-0146 
CASE NAME: KENSOK VS. THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY THE COUNTY OF CONTRA COSTA, DAVID TWA, DIANA BECTON 
* TENTATIVE RULING: * 
 
The demurrer to the First Amended Verified Writ Petitions and Complaint (“FAP”) is overruled. 

 
The court is skeptical about Kensok’s basic theory – that his demotion on January 31, 2018 
amounted to a termination of employment, rather than simply a change in position in an ongoing 
employment.  Does that mean that every promotion likewise results in a new employment?  That 
the County may or must go back and pay Kensok for his unused vacation as of the date he first 
entered upper management in 2012 and pay him for those hours at the lower rate he was 
earning then rather than at the presumably higher rate in 2018?   

 
While the County’s apparent policy of paying unused vacation at an employee’s final rate 
causes what Kensok perceives to be a harsh result in his case, it benefits most employees, 
whose rate of pay continually increases and are paid their unused vacation pay at their final, 
and highest rate, rather than at the lower rate at which they accrued the hours.  And the result 
in Kensok’s case could easily have been avoided had he simply retired when he was demoted 
rather than, inexplicably, approximately a month later. 

 
However, it appears to the court that certain allegations of the FAP will need to be tested 
factually, on a motion for summary judgment.  (See, e.g., ¶ 23, 46, 48, 76, 109, 110, 132, 133, 
134, 135, 137, 189, 235.)  Further, while a case like this might theoretically be resolvable on the 
pleadings and judicially noticeable documents alone, Kensok’s FAP is still too long, repetitive, 
and confusing to permit easy analysis on a pleading motion.  In saying this, the court is not 
intending to reward him, or others, for prolix pleading.  However, in this case the court will be 
benefitted by a focused Separate Statement drafted by defendants, stating the actual 
undisputed terms of Kensok’s employment and the limited list of documents establishing them.  
Both parties must highlight in some manner the pertinent portions of lengthy documents that 
they submit on such a motion.  (See CRC 3.1116 (c).) 
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27.  TIME:  9:00   CASE#: MSN19-0774 
CASE NAME: SCHATZ VS. CANNON 
HEARING ON MOTION FOR ATTORNEY FEES & SANCTIONS 
FILED BY MICHAEL GILL CANNON 
* TENTATIVE RULING: * 
 
Denied. 

  

28.  TIME:  9:00   CASE#: MSN19-1034 
CASE NAME: JOSCELYN J. TORRU  VS.  PAMELA PRICE 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY JOSCELYN JONES TORRU 
* TENTATIVE RULING: * 
 

Petitioner Joscelyn Jones Torru asks this Court to confirm an arbitration award she 

received after attorney Torru and her client, Respondent Pamela Price, went to mandatory fee 

arbitration. The petition is denied.   

The arbitrator awarded Torru $26,046.70 on March 28, 2019. (Walsh Decl. Ex. B.) On 

April 4, 2019, Price emailed a letter to Torru’s attorney confirming her “intent to reject [the 

arbitrator’s] decision pursuant to Business & Professions Code section 6204.” (Price Decl. Ex. 

H.) Price filed a lawsuit against (MSL19-02514) on April 25, 2019. (RJN 1.) Price later filed 

additional documents that clearly specified that she rejected the arbitrator’s award, however, 

those were filed more than 30 days after the arbitrator’s award was served.  

Late Opposition 

Torru objects to Price’s opposition to this petition because it was not timely filed. The 

petition was filed and served by mail on Price on June 12. Price filed her opposition to the 

petition on July 9, 2019. Torru argues that the answer was due 10 days after service or by June 

22. Torru’s argument does not take into account an extension of time for mailing the petition. 

However, even including an extension for mailing, Price’s response was due on June 27, 2019, 

but was not filed until two weeks later. It appears that Price’s opposition was filed based upon 

the general motions deadline and not the rules applicable to arbitration petitions. This is a 

relatively common mistake. The Court exercises its discretion and will consider Price’s 

opposition to the petition. It appears that Price misunderstood the deadline for responding to the 

petition, which is good cause of extending the time to respond. In addition, Torru was able to file 

a reply responding to the opposition and there is no prejudice here.  
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Timeliness of Lawsuit 

Business and Professions Code § 6204 provides the methods for agreeing or 

disagreeing with an attorney-client fee dispute arbitration award. Subsection (c) states that 

where “no action is pending, the trial after arbitration shall be initiated by the commencement of 

an action in the court having jurisdiction over the amount of money in controversy within 30 days 

after service of notice of the award.”  

The parties agree that Price filed her small claims action within 30 days of the arbitrator’s 

award, but they disagree on whether the lawsuit constitutes the required notice. 

In Shiver v. McGRane & Martine v. Littell (2009) 45 Cal.4th 1041 the client timely filed a 

lawsuit for legal malpractice, but did not identify that he was disputing the arbitration fee award 

until filing an amended complaint after the 30 day time limit had passed. The court held that this 

malpractice action was not sufficient to put the attorneys on notice of the client’s rejection of the 

arbitration award. (Id. 1046.) The arbitration involved the client and the law firm while the 

malpractice action was against one attorney at the law firm. The malpractice action did not 

mention the arbitration award. In addition, the court explained that it would not be inconsistent to 

let the fee award stand and seek compensation for malpractice as an indirect way to recover 

fees paid. (Id. at 1045.) The court noted that while notices of appeal should be liberally 

construed in favor sufficiency, a notice of appeal is not adequate if it completely omits any 

reference to the judgment being appealed. (Id. at 1045.)  

The Court finds that Shiver does not apply here and that Price’s small claims action was 

sufficient notice that Price rejected the arbitration award. First, the small claims action raised the 

same fee issues that were considered in arbitration and it sought a specific order that Price did 

not owe Torru anymore fees. It involved the same two parties as the arbitration. Finally, Price 

notified Torru’s attorney in writing that she intended to reject the arbitrator’s award. Although this 

writing alone does not comply with section 6204(c), it can be considered in conjunction with the 

small claims action filed a few weeks later. All these facts taken together, convince the Court 

that the small claims action met the requirements of section 6204(c).  

Torru argues that the documents Price filed after the 30 day deadline show that Price 

knew her original complaint was insufficient. This argument is not compelling. The question here 

is whether the original complaint was good enough, not whether the first amended complaint 

was better.  

Therefore, the Court finds that Price’s rejection of the arbitration award was timely.  

Contractual Arbitration Clause  

Torru argues that the attorney-client retainer agreement required Price to initiate an 

arbitration proceeding if she wanted to reject the arbitrator’s award. Torru’s argument fails. 

Schatz v. Allen Matkins Leck Gamble & Mallory LLP (2009) 45 Cal.4th 557 explained that a 
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contractual arbitration clause is altered if the parties first go to mandatory fee arbitration. 

However, Schatz did not invalidate the normal rules for contractual arbitration, which allow a 

party to file a lawsuit even if there is a potentially applicable arbitration clause. Of course, the 

Court may still order the parties to arbitration after a lawsuit has been filed.   

Price’s lawsuit was an appropriate method of rejecting the arbitrator’s award. 

Alternatively, Price may have been able to demand arbitration under the retainer agreement 

arbitration clause as a way to reject the award, but Price was not required to do so. Price may 

believe that the arbitration clause is unenforceable or not covered by this dispute and thus, she 

is not required to initiate an arbitration proceeding. (See, e.g. Sargon Enterprises, Inc. v. Browne 

George Ross LLP (2017) 15 Cal.App.5th 749, 767-768.)  

Evidentiary Matters  

Torru’s request for judicial notice of documents filed in Contract Costa County Superior 

Court Case No. MSL19-02514 are granted.  

Torru’s objections to exhibits A to G to Price’s declaration are sustained. These 

documents are not relevant to the issues presented by this petition. The relevance objection to 

exhibit H is overruled.  

Torru objects to Price’s April 4 letter as inadmissible under Evidence Code section 1152. 

Section 1152 makes settlement offers “inadmissible to prove his or her liability for the loss or 

damage or any part of it.” The April 4 letter included language that the letter was a “Confidential 

Settlement Offer” and the letter did contain a settlement offer. However, the letter is not being 

offered to show liability or damages, but to show that Price notified Torru of her rejection of the 

arbitrator’s award on April 4, 2019. The letter is admissible for this purpose and Torru’s objection 

is overruled.  

Attorney Fees 

Torru requests for her attorney fees is denied. Torru is not the prevailing party on this 

petition.   

 

 


